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RECOMMVENDED CORDER

Pursuant to the request of the parties, no formal hearing
was held in this case.
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STATEMENT OF THE | SSUE

Whet her the Eli zabeth Puhn Irrevocable Trust is entitled to
a refund of intangible personal property taxes paid to the State

of Florida for the tax years 1993, 1994, and 1995.



PRELI M NARY STATEMENT

In a Notice of Decision of Refund Denial dated January 7,
1996, the Departnent of Revenue ("Departnent") indicated its
intent to deny in part and grant in part the request of the
Eli zabeth I. Puhn Irrevocable Trust ("Trust") for a refund of
i ntangi bl e personal property taxes paid by the Trust for the
1993, 1994, and 1995 tax years. The Department found that the
Trust was entitled to a refund of fifty percent of the intangible
property taxes paid for the tax years in question on the grounds
that one of the two co-trustees of the Trust was a resident of
Florida and shared equally with a nonresident co-trustee the
managenent and control of the Trust. The co-trustees tinely
filed a witten protest in which they seek a refund of the
remaining fifty percent of the intangible property taxes paid for
the 1993, 1994, and 1995 tax years. The Departnent forwarded the
case to the Division of Adm nistrative Hearings for assignnent of
an adm ni strative | aw judge.

In a status report filed January 9, 1998, the parties
requested that the affidavits of Shy Lurie and N cholas M
Dani el s, co-trustees of the Trust, be accepted into evidence and
formthe factual predicate for the recommended order to be issued
inthis case. The request was granted in an order dated
January 15, 1998, and the parties submtted proposed recomended

orders, which have been duly consi dered.



FI NDI NGS OF FACT

Pursuant to the affidavits submtted into evidence in this
case and on the entire record of this proceeding, the follow ng
findings of fact are nade:

1. The Departnent of Revenue ("Departnent"”) is the state
agency responsible for adm nistering and enforcing the collection
of the intangi ble personal property tax in Florida.

Section 199.202, Florida Statutes (1997).

2. Shy Lurie is a co-trustee of the Elizabeth Irene Puhn
| rrevocabl e Trust dated Decenber 16, 1981 (hereinafter the
"Trust").

3. N cholas M Daniels was a co-trustee of the Trust for
the 1993, 1994, and 1995 tax years.

4. Shy Lurie was a resident of North Carolina for the tax
years in question.

5. N cholas M Daniels was a resident of Mam, Florida,
for the tax years in question.

Trustees and Donicile

6. The settlor of the Trust is Elizabeth B. Lurie.

7. The co-trustees of the Trust at the inception of the
Trust were Shy Lurie and N cholas M Daniels.

8. The settlor, the co-trustees, and the beneficiary,
El i zabeth Irene Puhn, were all residents of Mam , Florida, at

the inception of the Trust.



9. N cholas M Daniels was and continues to be an attorney
licensed to practice lawin the State of Florida for the tax
years in question and thereafter.

10. On Decenber 20, 1996, M. Daniels resigned as a
co-trustee effective as of such date, and M. Mchael Smth, a
resident of North Carolina, was appointed as a co-trustee
effective as of Decenber 20, 1996

Terns of the Trust

11. The Trust provides for the inconme to be accumul ated
until the beneficiary, Elizabeth Irene Puhn, attains the age of
thirty and during that period the income may be disbursed to the
beneficiary in the co-trustees' discretion for certain specified
expenses of the beneficiary.

12. After the beneficiary attains the age of thirty, she is
entitled to all net income fromthe Trust.

13. The Trust shall term nate when the beneficiary reaches
the age of forty, at which tinme the Trust's assets wll be
distributed to Elizabeth Irene Puhn or, if she is then deceased,
then pursuant to the alternate dispositive provisions set forth
in the Trust.

14. The beneficiary currently resides in Durham North
Car ol i na.

15. The beneficiary has been a resident of Durham North
Carolina, for approximately five (5) years, which included the

tax years in question



16. Article VI of the Trust instrunent provides that the
trustees are granted the power and authority to do any of the
enuner ated powers specified in the Trust in the trustee's
unrestricted judgnent and discretion which the trustees deem
advi sabl e for the better managenent and preservation of the trust
est ate.

Books, Records, and Custody of Assets

17. Al Trust books and records for the tax years in
guestion were |ocated at and all business was transacted at Shy
Lurie's office in North Carolina.

18. For the tax years in question, neither the Trust assets
nor the Trust's books and records were | ocated in the State of
Fl ori da.

19. On February 5, 1985, Shy Lurie and Nicholas M Daniels
entered into an investnent managenent agreenent with Montag &
Caldwel |, Inc., an Atlanta, CGeorgia, nmanagenent conpany.

20. Such agreenent provided that supervision and managenent
of the marketable securities portion of the trust estate is
vested with Montag & Caldwell, Inc., and that the agreenent nmay
be term nated upon thirty (30) days notice by either party.

21. The bal ance of the trust estate consists of stock in a
closely held fam |y business which has been under the sole
control and custody of Shy Lurie for the taxable years in

guesti on.



22. On January 17, 1985, Shy Lurie and N cholas M Daniels,
as co-trustees, entered into a Custodial Agreenent (hereinafter
"Custodial Agreenent”) with the National Bank of Georgia
(hereinafter the "Bank"), a national bank with its office and
princi pal place of business in Atlanta, Georgia.

23. In April 1986, the Custodi al Agreenent was taken over
by NationsBank of Asheville, North Carolina.

24. Such Custodial Agreenent provides, in pertinent part,
that the operation of the said account will involve instructions
directed to or fromtinme to tine by Montag & Caldwell, Inc.

25. The Custodi al Agreenent provides in paragraph 14,
section 4, that the Bank is authorized to furnish the State of
Ceorgia intangible tax section with a statenent of the
securities.

26. The Custodi al Agreenent in paragraph 7 provides that
where perm ssible all securities shall be registered in the nane
of the Bank's nom nee and the custodian has the authority to nake
information returns and otherwi se to furnish any information
regarding this account to any |local, state, or federal
governnental authority upon the valid demand therefor.

27. The Custodi al Agreenent cannot be assigned w thout the
unani nous consent of the co-trustees and the investnent advisor,
Montag & Cal dwel |, Inc.

Paynment of | ntangi bl e Tax




28. Shy Lurie, as a co-trustee, paid the State of Florida
intangi ble tax in the anbunt of $12,457.00 for the 1993 tax year.

29. Shy Lurie, as a co-trustee, paid the State of Florida
intangi ble tax in the anount of $14,404.00 for the 1994 tax year.

30. Shy Lurie, as a co-trustee, paid the State of Florida
intangi ble tax in the anbunt $16,128.00 for the 1995 tax year.

31. Shy Lurie, as a co-trustee, filed an Application for
Refund fromthe State of Florida Departnment of Revenue (form
DR-26) on or about February 29, 1996.

32. On April 18, 1996, the Florida Departnent of Revenue
responded with a Notice of Intent (form DR-1200R) indicating a
proposed denial for all three clains.

33. After additional information was submtted to the
Department, the refund clains were granted in part and denied in
part.

34. On or about May 13, 1996, the Departnent notified Shy
Lurie and the other co-trustee that a partial refund of fifty
percent (50% was granted for each tax year.

35. Shy Lurie, through his attorney, on or about June 18,
1996, submtted a Menorandum of Law and additional documents to
t he Depart nent.

36. On or about July 19, 1996, after review ng the
Menor andum of Law and acconpanyi ng docunents the Depart ment
i ssued a Notice of the Proposed Denial of Refund for the

followng tax years and for the follow ng anounts:



a. For tax year 1993 (DTA Nunber 9601056A and Source
Nunber 96064010) in the amount of $6, 228. 50;

b. For tax year 1994 (DTA Nunber 9601056B and source
Nunber 96064011) in the amount of $7,202.00; and

c. For tax year 1995 (DTA Nunber 9601056C and Source
Nunber 96064012) in anmount of $8, 064. 00.

37. Shy Lurie, through his attorney, contested the deni al
of the refund and on or about August 5, 1996, Shy Lurie, through
his attorney, filed a witten protest with both the Bureau of
Hearings and Appeal s and the Bureau of Audit Standards.

38. On Decenber 16, 1996, M. N cholas M Daniels, attorney
for the Trust, attended an informal conference with nenbers of
the Departnent, in an effort to settle this matter.

39. The Departnent issued a Notice of Decision of Refund
Denial for all three clains by a letter inadvertently dated
January 7, 1996 (the year should have been 1997).

40. Shy Lurie, through his attorney, filed a Petition for
Formal Hearing pursuant to Chapter 120, Florida Statutes, on or
about February 24, 1997.

CONCLUSI ONS OF LAW

41. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Section 120.57(1), Florida

Statutes (1997).



42. Section 199.032, Florida Statutes (1995),2 is the
source of the Departnment's authority to levy a tax on intangible
personal property with a taxable situs in Florida:

An annual tax of 2 mlls is hereby inposed on
each dollar of the just valuation of al

i nt angi bl e personal property which has a
taxable situs in this state, except for notes
and other obligations for the paynent of
noney, other than bonds, which are secured by
nort gage, deed of trust, or other |ien upon
real property situated in the state. This
tax shall be assessed and coll ected as
provided in this chapter.

43. Section 199.052, Florida Statutes (1995), describes the
manner in which the tax shall be paid and provides in pertinent
part:

(1) An annual intangible tax return nust
be filed with the departnent by every
corporation authorized to do business in this
state or doing business in this state and by
every person, regardless of domcile, who on
January 1 owns, controls, or nanages
i nt angi bl e personal property which has a
taxable situs in this state. For purposes of
this chapter, "control" or "nmanage" does not
include any mnisterial function or any
processing activity.

44, Section 199.175, Florida Statutes (1995), defines the
taxabl e situs of intangible personal property and provides in
pertinent part:

(1) Intangible personal property shal
have a taxable situs in this state when it is
owned, managed, or controlled by any person
domciled in this state on January 1 of the
tax year. Such intangibles shall be subject
to annual taxation under this chapter, unless
t he person who owns, nanages, or controls
themis specifically exenpt or unless the
property is specifically exenpt. This



provi sion shall apply regardl ess of where the
evi dence of the intangible property is kept;
where the intangible is created, approved, or
pai d; or where business nmay be conducted from
whi ch the intangi ble arises. :
(a) For the purposes of this chapter "any
person domciled in this state" neans:
1. Any natural person who is a |l ega
resident of this state.
45. At issue in this case is the taxable situs of the
i ntangi bl e personal property in the trust estate. At first
bl ush, Section 199.052(1) and Section 199.175(1) seemnot to be
reconcil able with one anot her regardi ng the nmeani ng of "taxable
situs"; the focus of Section 199.052(1) is on the location of the
property rather than on the domcile of the person who owns,
controls, or manages it, while the focus of Section 199.175(1) is
on the domcile of the person who owns, controls, or manages the
property rather than on the |location of the property. In fact,
Section 199.052(1) and Section 199.175(1), read together,
literally require that an intangible tax return be filed by
"every person, regardl ess of domcile, who on January 1 owns,
controls, or manages intangible personal property which
["I's owned, nanaged, or controlled by any person domciled in
this state on January 1 of the tax year"]." The legislative
intent regarding the definition of "taxable situs" is, however,
made clear in Section 199.175(1), which further provides that the
taxabl e situs of intangible personal property is not dependent on

the location of the property or the | ocation of the business

"fromwhich the intangi ble arises."”
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46. Because Section 199.175(1) specifically defines the
"taxabl e situs" of intangible personal property, the provisions
of that section nust be used to give neaning to the termas it is
used both in Section 199.032 and in Section 199.052(1). See

Ni chol son v. State, 600 So. 2d 1101, 1103 (Fla. 1992), cert.

denied 506 U.S. 1008, 113 S.C 625, 121 L.Ed.2d 557 (1992)("Wen
a definition of a word or phrase is provided in a statute, that
meani ng nmust be ascribed to the word or phrase whenever it is
repeated in the statute unless a contrary intent clearly
appears."). Therefore, as a co-trustee of the Trust and a
natural person domciled in Florida on January 1 of the 1993,
1994, and 1995 tax years, M. Daniels was required to file an
intangi ble tax return in Florida and the intangi bl e personal
property in the trust estate was subject to Florida's intangible
property tax if M. Daniels "own[ed], control[led], or manage[d]"
t he intangi bl e personal property which conprised the trust
estate.?

47. Article VII, section 1(c) of the Trust Agreenent
provides in pertinent part that "[t]w trustees shall always act
hereunder." Accordingly, M. Daniels and M. Lurie, as the two
co-trustees, both had to approve all decisions respecting the
adm ni stration of the Trust.

48. On the basis of the facts found herein, M. Daniels and
M. Lurie equally shared the responsibility for controlling and

managi ng the trust estate in the 1993, 1994, and 1995 tax years.

11



This is so regardl ess of the fact that they entered into
custodi al and investnent managenent agreenents by which they
del egated to others the managenent and control of the intangible
personal property in the trust estate. M. Daniels and
M. Lurie, as co-trustees, entered into the agreenents, and,
during the tax years in question, M. Daniels and M. Lurie, as
co-trustees, could have term nated the agreenments. M. Daniels
and M. Lurie did not relinquish the ultimte power to control
and manage the intangi bl e personal property in the trust estate.
Furthernore, the fact that sonme of the intangi ble personal
property in the trust estate is stock of a closely-held
corporation which has been in the actual control of M. Lurie,
who was a resident of North Carolina during the tax years in
guestion, has no effect on the taxable situs of the property.

49. The Petitioners' reliance on the rule of law stated in

Fl ori da National Bank of Jacksonville v. Sinpson, 59 So. 2d 751

(Fla. 1952) is msplaced. The rule stated by the court, quoting

Bogert on Trusts and Trustees, is as foll ows:

"Where there are two or nore trustees
residing in different states, the courts are
in fairly general agreenent, where a
different rule is not established by statute,
that the property will be taxable in the
state of residence of the trustee who has
actual custody or control of it." (ltalics
supplied.)

Id. At 767. In Sinpson, the corporate trustee, which had its

princi pal place of business in Florida, not only had actual

12



custody of the intangi ble personal property, it also had actual
control of the property pursuant to a provision of the wll
creating the trust which provided that the corporate trustee's
ruling would be final in any case in which there was no majority
decision of the four trustees. |In the instant case, the Trust
Agreenent specifically provides that the two co-trustees nust act
t oget her, and Section 199.175(1) specifically provides that the
physi cal |ocation of the "evidence of the intangible property” is
not relevant to a determ nation of the taxable situs of the
property.

50. The Departnent has provided in Rule 12C- 2. 006(3)(e),
Florida Adm nistrative Code, that, with regard to liability for
paynment of Florida's intangible personal property tax, "[w] hen
there are two trustees, one is a resident and one a nonresident
and they share equally in the managenent and control of the
trust, the assessnent of property shall be apportioned between
them"™ Applying this rule, the Trust nust pay to the State of
Florida the intangi bl e personal property tax on fifty percent of
t he assessed val ue of the intangible personal property in the
trust estate.

51. The Departnent has refunded fifty percent of the
i ntangi bl e personal property tax paid to Florida by the Trust in
the 1993, 1994, and 1995 tax years. Consequently, the

Petitioners are not entitled to a further refund.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED t hat the Departnment of Revenue issue a
final order dismssing the Petition for Formal Hearing filed by
the Petitioners in this case and denying all relief requested by

the Petitioners therein.

DONE AND ENTERED this 18th day of Septenber, 1998, in

Tal | ahassee, Leon County, Florida.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 18th day of Septenber, 1998.
ENDNOTES
'/ The date was actually 1997.
2/ The pertinent portions in Chapter 199, Florida Statutes
(1993), are identical to those in Chapter 199, Florida Statutes
(1995).

3/ The Petitioners do not claimthat either M. Daniels or the
Trust property were exenpt fromthe intangi ble property tax.
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COPI ES FURNI SHED

Ni cholas M Daniels, Esquire

Therrel Bai sden, P.A.

SunTrust International Center

One Sout heast Third Avenue, Suite 2400
Mam , Florida 33131

Charl es Catanzaro

Assi stant Attorney General
Ofice of the Attorney General
The Capitol, Tax Section

Tal | ahassee, Florida 32399-1050

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Building

Tal | ahassee, FL 32399-0100

Li nda Lettera, General Counse
Depart ment of Revenue

204 Carlton Building

Tal | ahassee, FL 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.

! The date was actually 1997.

2 The pertinent portions of Chapter 199, Florida Statutes (1993)
are identical to those in Chapter 199, Florida Statutes (1995).

8 The Petitioners do not claimthat either M. Daniels or the

Trust property were exenpt fromthe intangi ble property tax.
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